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A catalogue record for this book is available from the British Library ISBN 0 521 81130 9 hardback The first question is that of applicable law. It is only when the law to be applied has been settled that one can examine its content, which will be done in the next chapter. Practice of international bodies convincingly demonstrates that international humanitarian law applicable to armed opposition groups extends well beyond Common Article 3 of the Geneva Conventions and Additional Protocol II to the Geneva Conventions. It remains the case, however, that the 'new' humanitarian law applicable to armed opposition groups concerns principles rather than detailed rules. It is unclear whether armed opposition groups are bound by human rights law. International criminal law as it currently stands does not apply to armed opposition groups as such, and probably rightly so.
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Common Article 3 and Protocol II
Treaty law
International bodies have uniformly affirmed the applicability of Common Article 3 and Protocol II to armed opposition groups as a matter of treaty law.
Common Article 3 provides: 'In the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply as a minimum the following provisions.' Despite the clarity of this provision, both states and commentators have sometimes suggested that Common Article 3 does not bind armed opposition groups or that it applies only to the individual members of these groups, rather than to the group as a whole. 1 The proponents of this argument may support their view by pointing to Protocol II which does not refer to 'parties to the conflict', but only mentions the High Contracting Parties to the Protocol, which are states. 2 Wide international practice confirms, however, that armed opposition groups are bound by Common Article 3 and Protocol II, and that they are so as a group. In Military and Paramilitary Activities In and Against Nicaragua, the International Court of Justice observed that the acts of the Contras, fighting against the Nicaraguan Government, were governed by the law applicable to armed conflict not of an international character, i.e. Common Article 3. 3 Similarly, in the so-called Tablada case, the InterAmerican Commission considered:
Common Article 3's mandatory provisions expressly bind and apply equally to both parties to internal conflicts, i.e., government and dissident forces. Moreover, the obligation to apply Common Article 3 is absolute for both parties and independent of the obligation of the other. Therefore, both the MTP attackers [the armed opposition group fighting in the conflict under consideration] and the Argentine armed forces had the same duties under humanitarian law. This practice, demonstrating that armed opposition groups are bound by Common Article 3 and Protocol II, 9 also shows that international bodies have assumed competence to determine the applicability of these norms in specific cases. Commentators have often raised the problem of the absence of an international machinery competent to characterize the conflict and therewith the applicability of the relevant law. 10 Were such machinery to exist, they suggest, the common state practice of denying the applicability of Common Article 3 and Protocol II to situations in which they clearly should be applied, might be reversed.
It is true that, in principle, states are free to interpret their rights and duties under international humanitarian law, as under general international law, without such interpretation having binding force upon other states.
11 Accordingly, during the drafting of Protocol II, several states emphasized that it is a matter solely for the state affected by a conflict to determine whether the conditions for applicability of the Protocol were fulfilled. 12 International bodies generally acknowledge the relevance of states' views, in particular the view of the territorial state, on the question whether the norms apply to a particular situation. The freedom of states is, however, limited when courts and tribunals exist that are competent to interpret the law. There is no doubt that the International Court of Justice, the Yugoslavia and Rwanda Tribunals, and the future International Criminal Court, can make a legally binding declaration as to whether a conflict is an 'armed conflict not of an international character' and thereby as to the applicability of international humanitarian law to the parties involved in the conflict.
14 Moreover, the UN Security Council, when acting under Chapter VII, has claimed the authority to make a legally binding decision as to whether an armed conflict exists and whether the humanitarian rules apply to these situations. The effect of decisions of these bodies is to have a minimum legal standard apply, independently of the desire of the government, as soon as the violence and the armed opposition groups pass a certain threshold as to their organization and military power.
Other bodies, such as the Inter-American Commission, the UN Commission on Human Rights, and its rapporteurs, have also regularly qualified situations as internal armed conflicts within the meaning of international humanitarian law. Significantly, in some cases these bodies made such declarations contrary to the views of the governments concerned. 15 The views of these bodies are, however, not binding upon states.
Thus, while the determination of applicability of Common Article 3 and Protocol II is largely left to auto-interpretation, international bodies increasingly play a role in this determination. A different question, 14 In the Nicaragua case, the International Court of Justice held that the conflict between the Contras and the Government of Nicaragua was an armed conflict not of an international character in terms of international humanitarian law; it made this decision in defiance of the position of the Government of Nicaragua, which refused to formally acknowledge the applicability of Common which will be addressed later, is whether third party monitoring can be improved by the creation of machinery specifically mandated to decide on the applicability of international humanitarian law in specific cases.
Origin of the obligations of armed groups under inter-state treaties
A difficult question remains, namely the origin of the obligations of armed opposition groups under multilateral treaties to which they are not a party. The Geneva Conventions and Protocol II are international agreements concluded between states. Armed opposition groups have not ratified or acceded to these treaties, nor are they able to become parties to the Geneva Conventions or Protocol II. The Geneva Conventions admit only states as 'High Contracting Parties'. 16 The same holds for Protocol II, since only the State Parties to the Geneva Conventions can become parties to the Protocol. 17 Furthermore, the applicability of Common Article 3 and Protocol II to armed opposition groups does not depend on their express declaration that they consider themselves bound by these rules.
Several armed opposition groups have tried to adhere to the 1949 Geneva Conventions. However, they have been challenged by their opponents and also by Switzerland, the depository of the Conventions. represent the government, only the authority that existed before the conflict, may bind the state to the Geneva Conventions and the Additional Protocols. When the established authority is challenged by another de facto authority, the latter will not be accepted as new accessor to the treaties.
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As armed opposition groups cannot become parties to the Geneva Conventions or Additional Protocols, and are not required to declare themselves bound by the relevant norms, they derive their rights and obligations contained in Common Article 3 and Protocol II through the state on whose territory they operate. 20 Once the territorial state has ratified the Geneva Conventions and Protocol II, armed opposition groups operating on its territory become automatically bound by the relevant norms laid down therein. The question arises as to the origin of the obligations of armed opposition groups under multilateral treaties. There is no international practice explicitly dealing with this question. However, in view of the fact that humanitarian law has great difficulty in regulating the behaviour of armed opposition groups, it is appropriate to give this question some consideration.
Two arguments, reflecting different conceptions of the international legal status of armed opposition groups, have been put forward to explain their obligations under interstate treaties. First, one may argue that they are bound as de facto authorities in a particular territory.
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Armed opposition groups are then regarded as independent entities that exist side-by-side with the established authorities. This argument recognizes the reality of the internal conflict and the politically weakened position of the established authorities. It abandons the traditional conception of the state as an impermeable whole. This argument can, however, only apply to those groups which actually exercise de facto authority over persons or territory. It is unable to explain the obligations of groups lacking such authority, but which are, nonetheless bound by Common Article 3. The obligations of this latter type of group can only be clarified by the second argument, namely that they are bound by humanitarian norms because they are inhabitants of the state that has ratified the relevant conventions. 23 This explanation views the relationship between the established government and armed opposition groups as hierarchical in nature. However, this is difficult to uphold. Armed opposition groups seek to exercise public authority, and in doing so they question the authority of the established government, including the government's laws. In this regard it must also be pointed out that armed groups must be distinguished from individuals. Like armed opposition groups, individuals cannot accede to international treaties, they derive their international rights and obligations through the state under which jurisdiction they live. However, the international rules applicable to individuals are limited to prohibitions on committing a limited number of international crimes. Common Article 3 and Protocol II do not merely require armed opposition groups not to commit the most serious crimes. In their position as a de facto authority, these groups are required to make a much greater effort to comply with international humanitarian law. 24 There is some evidence that international bodies acknowledge the problem of the origin of the obligations of armed opposition groups under multilateral treaties. They have occasionally recognized the relevance of consent by armed opposition groups to the applicability of international norms to these groups. The Rwanda Tribunal, in its decision on the applicability of Protocol II to the conflict in Rwanda, took into account that the Rwandan Patriotic Front (RPF) had expressly declared that it considered itself bound by the rules of international humanitarian law. 25 The Human Rights Division of the United Nations Observer Mission in El Salvador (ONUSAL), in reviewing the legality of the acts of Frente Farabundo Martí para la Liberación Nac´ıonal (FMLN), generally referred to the San José Agreement on Human Rights, concluded 23 Above, n. 21. 24 For example, Protocol II prescribes various measures that armed opposition groups must take to ensure humane treatment of interned and detained persons, including separate accommodation of men and women and provision of medical examinations, Article 5(2)(a), and (d); see below, Chapter 2, discussing the substantive obligations of armed opposition groups. 25 Akayesu case, above n. 6, at 248, para. 627; see also between the Salvadorian Government and FMLN, in which FMLN agreed to comply with Common Article 3 and Protocol II. ONUSAL thus preferred the Agreement to the Geneva Conventions and Protocol II, which were also binding upon FMLN. In the next section (Other rules of humanitarian law), I shall deal with special agreements concluded by armed opposition groups. Special agreements and ad hoc declarations by armed opposition groups by which they expressly agree to comply with Common Article 3 and Protocol II do indeed remedy their failure to ratify these treaty rules.
26 Such agreements and declarations serve two purposes. First, they compel these groups to explicitly state their will and capacity to adhere to the relevant norms.
27 Secondly, they induce the state to accept the applicability of the relevant norms to the conflict in question.
However, the consent by armed opposition groups to rules imposed on them has played only a small role in international practice. International bodies have generally considered the ratification of the relevant norms by the territorial state to be a sufficient legal basis for the obligations of armed opposition groups. These bodies thereby establish the conception of international law as a law controlled by states, under which states can simply decide to confer rights and impose obligations on armed opposition groups.
It is noteworthy that a different construction applies to national liberation movements. 28 Like armed opposition groups, national liberation movements are not entities that are able to become a party to the 26 Geneva Conventions and the Protocols. However, unlike armed opposition groups, national liberation movements only become subject to Additional Protocol I on an equal footing with a High Contracting Party if they make a special declaration to this effect. 29 Apparently, it was thought that to give effect to the relevant rules, an explicit declaration by national liberation movements that they considered themselves bound was necessary.
The difference, at least formally, between national liberation movements and armed opposition groups is that the former are considered to fight in an international conflict. Armed groups on the other hand are a party to an internal conflict. Inclusion in Common Article 3 or Protocol II of a clause requiring armed opposition groups to make a declaration in which they agree to comply with the relevant norms would add to the internationalization of the conflict. The reason is that the applicability of these norms would then depend on the consent of an armed opposition group, which puts these groups on an equal footing with the state. This consequence has clearly been unacceptable for states and international bodies.
Customary law
Having demonstrated the applicability of Common Article 3 and Protocol II to armed opposition groups as treaty law, the question should be addressed as to the applicability of these norms as a matter of customary law. Until recently, there was only limited international precedent dealing with the customary law nature of international humanitarian law applicable in internal conflict. 30 However, since the against colonial domination and alien occupation and against racist régimes in the exercise of their right of self-determination'. 29 For that purpose, Article 96(3) provides: 'The authority representing a people engaged against a High Contracting Party in an armed conflict of the type referred to in Article 1, paragraph 4, may undertake to apply the Conventions and this Protocol in relation to that conflict by means of a unilateral declaration addressed to the depository. Such declaration shall, upon its receipt by the depository, have in relation to that conflict the following effects: (a) the Conventions and this Protocol are brought into force for the said authority as a Party to the conflict with immediate effect; (b) the said authority assumes the same rights and obligations as those which have been assumed by a High Contracting Party to the Conventions and this Protocol; and (c) the Conventions and this Protocol are equally binding upon all Parties to the conflict'. 30 In fact, it was widely believed that no customary rules applied to internal conflicts.
That is why the short version of the Martens Clause in Paragraph 4 of the Preamble of Protocol II, unlike the Martens Clause in Article 1(2) of Additional Protocol I, does not establishment of the Yugoslavia and Rwanda Tribunals this situation has changed.
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There is ample evidence of international bodies having accepted the applicability of Common Article 3 and major parts of Protocol II to armed opposition groups as customary law. In the case of the Military and Paramilitary Activities in and against Nicaragua, the International Court of Justice pointed out that Common Article 3 reflects 'elementary considerations of humanity'. 32 The Court subsequently pointed out that the Contras were bound by Common Article 3. 33 In the Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the Court reinforced its view, stating that the fundamental rules of the Geneva Conventions, which undoubtedly include Common Article 3, are principles of customary law. 34 Similarly, in Prosecutor v. Duško Tadić (Appeal on Jurisdiction) the Yugoslavia Tribunal observed:
The emergence of international rules governing internal strife has occurred at two different levels: at the level of customary law and at that of treaty law. Two bodies of rules have thus crystallised, which are by no means conflicting or inconsistent, but instead mutually support and supplement each other. Indeed, the interplay between these two sets of rules is such that some treaty rules have gradually become part of customary law. This holds true for Common Article 3 of the 1949 Geneva Conventions. 35 In Prosecutor v. Akayesu, the Rwanda Tribunal affirmed the above observation of the Yugoslavia Tribunal, accepting the customary law status of Common Article 3. 36 It is reasonable to assume that the Tribunals regarded the customary rules identified to be applicable to all parties to an internal conflict, including armed opposition groups. Although the criminal tribunals refer to established custom. A commentary to the Protocol explains that 'this is justified by the fact that the attempt to establish rules for a non-international conflict only goes back to 1949 and that the application of Common Article 3 in the practice of States has not developed in such a way that one could speak of "established custom" regarding non-international conflicts', M. Bothe et al., New Rules, above, n. 26, p. 620. 31 Mention must be made here of the ICRC study being prepared on customary humanitarian law applicable in, inter alia, non-international armed conflicts. are concerned with individual rather than group accountability, they have developed substantive humanitarian norms applicable to internal conflict. Since international humanitarian law applicable in internal conflict generally applies to all parties to the conflict, including armed opposition groups, it is reasonable to assume that the law as developed by the criminal tribunals also applies to armed opposition groups. The relevance of the jurisprudence of the Yugoslavia and Rwanda Tribunals is also evidenced by the fact that, in their analysis of the law applicable to internal conflict, these tribunals have often referred to agreements concluded by, and the conduct of, armed opposition groups. 37 While the customary law status of Common Article 3 is generally of limited relevance because of the universal acceptance of the Geneva Conventions qua binding treaties, 38 this is different with regard to Protocol II. With 150 States Parties, 39 the customary law status of the rules contained in the Protocol is important with regard to armed opposition groups operating in the territory of states that have not ratified the Protocol.
There is ample evidence that various articles of Protocol II constitute customary law. Thus, in the Tadić appeal case, the Yugoslavia Tribunal considered: 'Many provisions of this Protocol can now be regarded as declaratory of existing rules or as having crystallised emerging rules of customary law or else as having been strongly instrumental in their evolution as general principles'. 40 The Tribunal did not specify which 37 Also, the fact that other international bodies have taken the jurisprudence of these criminal tribunals as a guide for the international accountability of armed opposition groups indicates the relevance of this practice to the law applicable to armed opposition groups, Inter-American Commission on Human Rights, Third Report on the Situation of Human Rights in Colombia, above, n. 41 These norms include Article 4(2) of Protocol II, providing fundamental guarantees to persons taking no active part in the hostilities. The Tribunal possibly also regarded Articles 5 and 6 of Protocol II as customary law, as these norms are also reflected in Common Article 3. These articles prescribe humane treatment of persons whose liberty has been restricted and provide rules on penal prosecution. In Prosecutor v. Kordić and Others, the Yugoslavia Tribunal extended the list of customary law provisions with Article 13(2) of Protocol II, concerning unlawful attacks on civilians.
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The Inter-American Commission, in its Third Report on the Situation of Human Rights in Colombia, considered Articles 4(2) and 13 of Protocol II to reflect customary law. 43 In addition, the Commission identified as customary law the prohibition of recruitment of children under the age of fifteen or allowing them to take part in the hostilities, prohibition of starvation of civilians as a method of combat, attacks against cultural objects and places of worship and forced movement of civilians, rules which are laid down in Articles 4(3), 14, 16 and 17 of Protocol II, respectively.
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The Rwanda Tribunal took a more cautious position as to the customary law status of Protocol II. In Prosecutor v. Jean-Paul Akayesu, the Tribunal, following the UN Secretary-General, found that Article 4(2) of Protocol II reflects custom. However, it did not recognize the Protocol as a whole to be customary law:
As aforesaid, Protocol II as a whole was not deemed by the SecretaryGeneral to have been universally recognized as part of customary international law . . . Whilst the Chamber is very much of the same view as pertains to Protocol II as a whole, it should be recalled that the relevant Article in the context of the ICTR is Article 4(2) (Fundamental Guarantees) of Protocol II. All of the guarantees, as enumerated in Article 4 reaffirm and supplement Common Article 3 and, as discussed above, Common Article 3 being customary in nature, the Chamber is of the opinion that these guarantees did also at the time of the events alleged in the Indictment form part of existing international customary law. 45 Reach of Articles 2 and 3, No. IT-95-14/2-PT, para. 30 (2 March 1999) ('while both Protocols [I and II] have not yet achieved the near universal participation enjoyed by the Geneva Conventions, it is not controversial that major parts of both Protocols reflect customary law') (hereafter, Kordić case). 41 Tadić Interlocutory Appeal, above, n. 35, para. 117.
42 Above, n. 40, para. 31. 43 Above, n. 8, at 83, para. 42, and at 94-5, para. 82. 44 Ibid. 45 Above, n. 6, paras. 609-10 (footnotes omitted).
However, the viewpoint of the Rwanda Tribunal is isolated in international practice.
Attention should also be paid to the practice of the UN Commission on Human Rights. The Commission applied Protocol II to armed opposition groups operating in states that have not ratified the Protocol. For example, in resolution 1993/66, the Commission urged 'all the Afghan parties' 'to respect accepted humanitarian rules, as set out in the Geneva Conventions of 12 August 1949 and the Additional Protocols thereto of 1977'. 46 Afghanistan has not accepted Protocol II as binding upon it. The reference to the 'accepted humanitarian rules' may suggest that the Commission regards Protocol II in its entirety as reflecting customary law. 47 In any case, this and other resolutions of the Commission point towards a development of international humanitarian law, so that, in the course of time, international bodies may regard the entire Protocol II as having acquired the status of customary law.
Finally, a brief remark on how international bodies consider the customary law examined above to be made and changed is in order. Tribunals that have addressed the issue of customary humanitarian law have generally taken a rather liberal approach in this matter. More particularly, they have tended to avoid the difficult question of state practice, concentrating primarily on opinio iuris. 48 The Yugoslavia Tribunal affirms this trend:
Before pointing to some principles and rules of customary law that have emerged in the international community for the purpose of regulating civil strife, a word of caution on the law-making process in the law of armed conflict is necessary. When attempting to ascertain State practice with a view to establishing the existence of a customary rule or a general principle, it is difficult, if not impossible, to pinpoint the actual behaviour of the troops in the field for the purpose of establishing whether they in fact comply with, or disregard, certain standards of behaviour. This examination is rendered extremely difficult by the fact that not only is access to the theatre of military operations normally refused to independent observers (often even to the ICRC) but information on the actual conduct of hostilities is withheld by the parties to the conflict; what is worse, 46 Para. 6 (10 March 1993). 47 See also UN Commission on Human Rights, Res. 1998/67, para. 6 (21 April 1998) (on Sudan) (calling on all parties to the hostilities to respect Common Article 3 and the Additional Protocols). The Commission on Human Rights' Special Rapporteur for Sudan, Gáspár Bíró, recommended that the Government sign Protocol II, E/CN.4/1995/58, para. 63(c) (30 January 1995). The Commission referred to the 'applicable provisions of international humanitarian law' (emphasis added), which included Protocol II. 48 T. Meron, 'Geneva Conventions as Customary Law', above, n. 38, at 361. often recourse is had to misinformation with a view to misleading the enemy as well as public opinion and foreign Governments. In appraising the formation of customary rules or general principles one should therefore be aware that, on account of the inherent nature of this subject-matter, reliance must primarily be placed on such elements as official pronouncements of States, military manuals and judicial decisions. 49 In effect, the Tribunal considered not only official pronouncements of states, military manuals and judicial decisions relevant to the formation of customary law, but also resolutions of the UN General Assembly and the UN Security Council.
The Tribunal's assertion that, because of the 'inherent nature of the subject-matter', the formation of customary humanitarian law is different from the formation of customary law in other fields of international law, should be questioned. The peculiarity of international humanitarian law would lie, according to the Tribunal, in the fact that soldiers withhold information on the military conduct so that the Tribunal is unable to determine the actual behaviour of the troops in the field. In view of the numerous detailed reports on internal conflicts produced by non-governmental organizations such as Amnesty International and Human Rights Watch, as well as extensive media services, giving detailed accounts of the events in today's armed conflicts, this statement should be questioned. Rather the peculiarity of international humanitarian law seems to lie in the gap that exists between the actual behaviour on site and the behaviour prescribed by international legal standards. This discrepancy between the actual and the prescribed conduct forced Kalshoven to express his 'misgivings about the notion of customary law of armed conflict and about the frequency and occasional lightheartedness [with which] the phrase is currently used'. 50 I do not intend to examine in detail all the problems relating to the making of customary humanitarian law. An extensive literature has already been devoted to these problems. 51 Suffice it to say that the Tribunal's approach to identifying customary law, relying mainly on opinio iuris and largely disregarding actual practice, does not differ from that taken by other courts and tribunals. Further, the primary role international bodies play in articulating opinio iuris fits in with the current trend that the practice of international bodies is becoming increasingly important at the expense of the actual practice of states.
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Related to the question how customary law is made and changed is the question how international bodies disentangle customary law from treaty obligations. It is difficult, if not impossible, to distinguish Common Article 3 as customary from these norms as treaty law and to separately determine customary law as to its content. This is so because 188 states have ratified the Geneva Conventions. This may have been the problem Judge Sir Robert Jennings hinted at when he questioned, in his dissenting opinion on the Nicaragua case, the customary law status of Common Article 3. 53 The problem with identifying practice, which is not, or not only, based on treaties, is also prevalent in the practice of the Yugoslavia Tribunal. In the Celebici case, the Yugoslavia Tribunal recognized this problem:
The evidence of the existence of such customary law -State practice and opinio juris -may, in some situations, be extremely difficult to ascertain, particularly where there exists a prior multilateral treaty which has been adopted by the vast majority of States. The evidence of State practice outside of the treaty, providing evidence of separate customary norms or the passage of the conventional norms into the realms of custom, is rendered increasingly elusive, for it would appear that only the practice of non-parties to the treaty can be considered as relevant. Such is the position of the four Geneva Conventions, which have been ratified or acceded to by most States. Despite these difficulties, international tribunals do, on occasion, find that custom exists alongside conventional law, both having the same substantive content. However, it can be questioned whether FMLN practice evidences customary law. Because this group was also bound by Common Article 3 and Protocol II qua treaty law, this practice could just as well involve the application of treaty law. 56 The fact that El Salvador refused to apply Protocol II does not affect the obligations of the FMLN under this Protocol, since the applicability of these norms does not depend on reciprocity. 57 A similar problem exists with the suggestion of the Yugoslavia Tribunal that the conclusion of special agreements by parties to an internal conflict, bringing into force articles of the Geneva Conventions other than Common Article 3, would evidence the customary law status of these articles. Common Article 3 expressly provides for the possibility to extend the applicable law to other provisions of the four Geneva Conventions through the conclusion of agreements. In consequence, it is difficult to establish whether a particular agreement to apply the remainder of the Geneva Conventions evidences the customary law status of these articles or merely shows the application of treaty law. 58 
Origin of the obligations of armed groups under customary law
The question of the origin of the obligations of armed opposition groups under customary law needs to be addressed. This is similar to the question posed earlier with regard to the obligations of armed opposition groups under inter-state treaties. Do armed opposition groups derive their obligations through the state on whose territory they are established or is their consent to these norms necessary in order for the norms to be binding upon them?
Article 38 of the Statute of the International Court of Justice states that the Court will apply 'evidence of a general practice accepted as law'. This article does not state that 'general practice' must concern state practice that is accepted by states as law. While there is no evidence of the International Court applying rules based on practice of armed opposition groups, 59 there is such evidence in the practice of the Yugoslavia Tribunal. In the Tadić appeal case, the Tribunal considered the behaviour of insurgents as 'instrumental in bringing about the formation of customary rules'. 60 Accordingly, in order to identify the customary norms applicable in internal conflict, it reviewed the practice of FMLN engaged in the conflict in El Salvador. 61 Similarly, the Tribunal considered agreements concluded by armed opposition groups to be evidence of customary law. 62 Thus, although the practice is still limited, there is some evidence that the consent of armed opposition groups is relevant for their obligations under international customary law. Article 1 of Amended Protocol II to the Conventional Weapons Convention provides that the Protocol applies to situations referred to in Common Article 3 and that each party to the conflict is bound by it. It expands Protocol II to the 1980 Conventional Weapons Convention, which does not apply to armed opposition groups. 63 Amended Protocol II has not yet been applied by international bodies. The Protocol, however, codifies the long-standing view of international bodies, that armed opposition groups are prohibited from using landmines against civilians. Section 2 of the next chapter (on the substantive obligations of armed opposition groups) examines this prohibition in more detail. 64 The Cultural Property Convention extends its core article to armed opposition groups. Article 19(1) requires armed opposition to implement the rules 'which relate to respect for cultural property'. 65 In the Tadić 63 Article 1 of the 1980 Conventional Weapons Convention provides that the annexed Protocols shall apply to situations referred to in Article 2 common to the 1949 Geneva Conventions, including situations referred to in Article 1(4) of Additional Protocol I. 64 Another recent treaty on the use of land mines, the Ottawa Convention on Prohibition of the Use of Anti-Personnel Mines of 18 September 1997, does not apply to armed opposition groups. This is noteworthy since this treaty is meant to apply specifically during internal armed conflicts. With the formulation that states shall 'never under any circumstances' use, develop, produce, acquire, stockpile or transfer anti-personnel mines, states secured the application of the Convention to internal conflicts, but circumvented its applicability to armed opposition groups. The treaty has been criticized for this, S. D. Goose, 'The Ottowa Process and the 1997 Mine Ban Treaty' (1998) 1 YIHL 269, 289; the International Campaign to Ban Landmines (ICBL) intends to press governments to improve the treaty on this point during the Annual Meetings of States Parties, the Review Conference and any Amendment Conference, ibid. An explanation for this omission may be that the Ottowa Convention has been negotiated by experts in the field of arms control rather than humanitarian law experts. 65 While it is not entirely clear which rules are referred to, as a minimum it would seem that armed opposition groups are bound by Article 4 of the Convention, which provides: '1. The High Contracting Parties undertake to respect cultural property situated within their own territory as well as within the territory of other High Contracting Parties by refraining from any use of the property and its immediate surroundings or of the appliances in use for its protection for purposes which are likely to expose it to destruction or damage in the event of armed conflict; and by refraining from any act of hostility directed against such property. 2. The obligations mentioned in paragraph I of the present Article may be waived only in cases where military necessity imperatively requires such a waiver. 3. The High Contracting Parties further undertake to prohibit, prevent and, if necessary, put a stop to any form of theft, pillage or misappropriation of, and any acts of vandalism directed against, cultural property. They shall refrain from requisitioning movable cultural property situated in the territory of another High Contracting Party. 4. They shall refrain from any act directed by way of reprisals against cultural property. 5. No High Contracting appeal case, the Yugoslavia Tribunal affirmed that this convention applies to internal armed conflicts. 66 However, otherwise, there is little practice applying the Cultural Property Convention to armed opposition groups.
Other rules of humanitarian law
Multilateral treaties
The Second Protocol to the Cultural Property Convention, which aims to reinforce and supplement the Convention, applies in its entirety to armed opposition groups. 67 The Protocol refrained, however, from explicitly referring to armed opposition groups. While there is no doubt that armed opposition groups are bound by the rules in the Protocol, the absence of any reference to these groups reveals the trouble states had with the idea of armed opposition groups as bearers of international obligations. As said, this Protocol has not yet entered into force. It remains to be seen whether it will change the silence that has prevailed in international practice on the accountability of armed opposition groups for violations of norms relating to cultural property.
Special agreements
As explained earlier, special agreements concluded by armed opposition groups are another source of humanitarian obligations of these groups. These agreements are particularly important. Unlike multilateral treaties and customary law, the norms of which generally apply to armed opposition groups through the territorial state, the norms contained in special agreements have been explicitly consented to by them. This may contribute to greater willingness of armed opposition groups to comply with these norms. While by no means trying to provide a complete picture, I will touch upon some main points concerning international practice on special agreements.
Common Article 3 recognizes the legal capacity of armed opposition groups to conclude agreements, stipulating: 'The Parties to the conflict should further endeavour to bring into force, by means of special agreements, all or part of the other provisions of the present Party may evade the obligations incumbent upon it under the present Article, in respect of another High Contracting Party, by reason of the fact that the latter has not applied the measures of safeguard referred to in Article 3', see below, Chapter 2, Section 2. 66 Tadić Interlocutory Appeal, above, n. 35, para. 98; see also C. Greenwood, 'International Humanitarian Law' in F. Kalshoven 
